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STATEMENT OF THE CASE
Nature Of The Case
Michael T. Cunningham appeals from the judgment entered upon his
conditional pleas of guilty to possession of marijuana and possession of
paraphernalia.

Cunningham contends the district court erred in affirming the

magistrate's order denying his motion to suppress evidence obtained pursuant to
a search warrant.

Statement Of The Facts And Course Of The Proceedings
Detective Beers received a complaint from a citizen of "a strong odor of
marijuana coming from her attached neighbor's unit at different times during the
day and evening."

(R. Vol.11, p.184, Ls.4-7.)

Law enforcement opened an

investigation and conducted surveillance on Cunningham's residence but did not
observe evidence of excessive traffic to and from the home.

(R., Vol.I, p.184,

Ls.14-18.) A month or two after the initial complaint, the complainant's son called
and reported smelling marijuana coming from the neighbor's unit when he
returned home from school.

(R., Vol.I, p.184, L.21 - p. 185, L.3.) The citizen

continued to stay in contact with Beers about her concerns over a three month
period, culminating with a call that led to police applying for a search warrant of
Cunningham's residence. (R., Vol.I, p.185, L.4 - p.186, L.10.)
Cunningham's neighbor told Beers:

The transcript of the March 30, 2011 search warrant application hearing has
been included in the first volume of the Court's record on appeal at pages 1801

199.
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that she smelled a very strong odor of marijuana coming from the
vent. She described to me that they share some sort of vent within
the house. Although I've never seen it, she said she could smell it
whenever [Cunningham] smokes marijuana. She said it was a
really strong smell.
(R., Vol.I, p.187, Ls.5-11.)

Because Beers was out of the county, he asked

Detective Sanger to follow up on this most recent complaint.
Ls.12-14.)

(R., Vol.I, p.187,

Sanger went to Cunningham's neighbor's residence, where she

walked Sanger through her home and showed him the vents which shared
heating ducts with Cunningham's apartment where she could smell marijuana.
(R., Vol.I, p.190, Ls.3-9.)

Stanger "could also smell the distinct odor of

marijuana" around a vent by the front door. (R., Vol.I, p.190, Ls.10-12.)
Cunningham's

neighbor had

previously

relayed

her concerns that

Cunningham had been selling marijuana from his apartment based in part on her
observation of traffic to and from the apartment as well as a conversation
between her son and a child acquaintance who indicated his uncle bought "his
pot" from Cunningham's apartment. (R., Vol.I, p.192, Ls.8-19.)
With the above information, law enforcement applied for a search warrant
for Cunningham's apartment located at 1324 Oak St .. (R., Vol.I, pp.22-24, p.193,
L.9 - p.194, L.4.) They sought to search for evidence associated with the crimes
of possession of drug paraphernalia and possession of a controlled substance as
well as the possible distribution of such. (R., Vol.I, pp.22-24; p.194, L.5 - p. 197,
L.16.)

The search warrant was issued (R., Vol.I, p.24) and was executed

wherein police seized a number of items of paraphernalia and marijuana from
Cunningham's residence (R., Vol.I, p.29).
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That state charged Cunningham with possession of marijuana, less than
three ounces, and possession of paraphernalia. (R., Vol.I, p.42.) Cunningham
filed a motion to suppress evidence, asserting "the police did not have probable
cause justifying the warrant." (R., Vol.I, p.88.) The trial court denied the motion,
finding "a sufficient basis for the [search] warrant" of Cunningham's apartment.
(R., Vol.II, p.233.)
Cunningham then entered conditional pleas of guilty to both charges,
reserving the right to appeal the denial of his motion to suppress. (R., Vol.II,
pp.235-237.)

Cunningham timely appealed to the district court, asserting the

magistrate court erred in denying his motion to suppress.
242.)

(R., Vol.II, pp.241-

In affirming the order denying Cunningham's motion to suppress, the

district court found "substantial basis on which the magistrate could find probable
cause existed to issue the search warrant." (R., Vol.II, p.278.) This substantial
basis included the following:
The odor of marijuana was reported by a known informant, the odor
was confirmed by a narcotics officer, and the officer confirmed the
odor appeared to be coming from the attached apartment through a
shared vent system.
(Id.)

Cunningham timely appealed from the district court's order affirming the

magistrates denial of his motion to suppress. (R., Vol.II, pp.286-287.)
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ISSUE
Cunningham states the issues on appeal as:
Is the Defendant entitled to suppression of evidence where
the application for the search warrant was based upon
unsubstantiated witness' statements and there was no nexus
between the Defendant's home and the suspected criminal activity?
(Appellant's brief, p.3.)

The state rephrases the issues as:
Has Cunningham failed to meet his burden of establishing error in the
magistrate court's conclusion that Cunningham was not entitled to suppression
since there was probable cause for issuance of the search warrant?
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ARGUMENT
The District Court Correctly Concluded Cunningham Was Not Entitled To
Suppression Since There Was Probable Cause For Issuance Of The Warrant
A.

Introduction
Cunningham claims that the evidence found pursuant to the search

warrant should have been suppressed because, he argues, "[t]he testimony in
support of the application for a search warrant of [his] home lacked sufficient
indicia of reliability, veracity, and basis of knowledge," and failed to "provide any
nexus, or link, between the Defendant and the alleged crime of possession of
marijuana."

(Appellant's brief, p. 7.)

Review of the transcript of the search

warrant application hearing and the applicable legal standards for issuance of a
warrant demonstrate Cunningham's arguments fail.

The detailed information

provided to the court supported the magistrate's conclusion that there was
probable cause to issue a search warrant for the places and items identified
therein. Cunningham has failed to establish otherwise and has therefore failed to
establish error in the denial of his suppression motion.

B.

Standard Of Review
The standard of review of a district court order granting or denying a

suppression motion is bifurcated: factual findings are accepted unless clearly
erroneous, but the Court freely reviews the application of constitutional principles
to the facts found.

State v. Purdum, 147 Idaho 206, 207, 207 P.3d 182, 183

(2009). On review of a decision rendered by a district court in its intermediate
appellate capacity, the reviewing court "directly review[s] the district court's
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decision to determine whether it correctly decided the issues presented to it on
appeal." Barley v. Smith, 149 Idaho 171, 176, 233 P.3d 102, 107 (2010); see
also Losser v. Bradstreet, 145 Idaho 670, 183 P.3d 758 (2008).
"When probable cause to issue a search warrant is challenged on appeal,
the reviewing court's function is to ensure that the magistrate had a substantial
basis for concluding that probable cause existed. In this evaluation, great
deference is paid to the magistrate's determination." State v. Belden, 148 Idaho
277, 280, 220 P.3d 1096, 1099 (Ct. App. 2009) (citations omitted). "The test for
reviewing the magistrate's action is whether he or she abused his or her
discretion in finding that probable cause existed."

kl

"When a search is

conducted pursuant to a warrant, the burden of proof is on the defendant to show
that the search was invalid." Id.

C.

Because There Was Probable Cause To Support Issuance Of The Search
Warrant, Cunningham Has Failed To Establish Error In The Denial Of His
Suppression Motion
The United States Supreme Court has explained that, in determining

whether to authorize a search warrant, the magistrate must make "a practical,
common-sense decision whether, given all the circumstances set forth in the
affidavit before him, including the 'veracity' and 'basis of knowledge' of persons
supplying hearsay information, there is a fair probability that contraband or
evidence of a crime will be found in a particular place." Illinois v. Gates, 462 U.S.
213, 238 (1983).

Probable cause to search also "requires a nexus between

criminal activity and the item to be seized and a nexus between the item to be
seized and the placed to be searched." State v. Belden, 148 Idaho 277, 280, 220
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P.3d 1096, 1099 (Ct. App. 2009) (citations omitted). The nexus to the place to
be searched, however, only requires a magistrate to "determine that it would be
reasonable to seek the evidence in the place indicated in the warrant, not that the
evidence sought is there in fact, or is more likely than not to be found, where the
search takes place." State v. O'Keefe, 143 Idaho 278, 287, 141 P.3d 1147, 1156
(Ct. App. 2006) (citations omitted). A magistrate may also "take into account the
experience and expertise of the officer conducting the search in making a
probable cause determination."

lfL.

Thus, "magistrates are entitled to draw

reasonable inferences about where evidence is likely to be kept, based on the
nature of the evidence and the type of offense." Belden, 148 Idaho at 280, 220
P.3d at 1099.

For example, where there is probable cause to believe that an

individual is trafficking in illegal drugs, it is reasonable to infer that the suspected
trafficker keeps evidence of the trafficking in his residence. State v. Nunez, 138
Idaho 636, 641-42, 67 P.3d 831, 836-37 (2003) (citing cases); O'Keefe, 143
Idaho at 287-88, 141 P.3d at 1156-57 (citations omitted); State v. Stevens, 139
Idaho 670, 673-74, 84 P.3d 1038, 1041-42 (Ct. App. 2004) (citing cases).
The magistrate in this case issued a search warrant authorizing a search
of the residence located at 1324 Oak St.. (R., Vol.I, pp.22-24.) In support of the
request for the search warrant, Detective Beers testified as to the three-month
investigation of Cunningham's residence consisting of numerous complaints by
Cunninghma's neighbor about the smell of marijuana entering her attached
apartment from Cunningham's, as well as her requests to Cunningham to stop
smoking marijuana in his apartment.

(See generally R., Vol.I, pp.181-187.)
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Detective Stanger testified he personally smelled marijuana in the neighbor's
apartment which he believed to be coming from a vent attached via heating ducts
to Cunningham's apartment. (R., Vol.I, p.190, Ls.3-25.)
Based upon the totality of information provided by the officers' testimony,
the magistrate made "a practical, common-sense decision" that there was "a fair
probability that contraband or evidence of a crime" would be found at 1324 Oak
St.

Cunningham's arguments to the contrary are without merit.

Although

Cunningham asserts the search warrant application "did not allege personal
observation of [Cunningham] committing any crime" (Appellant's brief, p.7), such
personal observation is not a prerequisite to a finding of probable cause.
Probable cause 1s often based on odors instead of visual detection of evidence.
State v. Gonzales, 117 Idaho 518, 789 P.2d 206, 207 (Ct. App. 1990) ("The smell
of marijuana alone can satisfy the probable cause requirement. ... " (emphasis
original, internal quotes omitted)).
enforcement to

conclude

There was ample evidence provided to law
in

someone

Cunningham's

apartment was

in

possession of marijuana and paraphernalia to smoke marijuana and a record
check of Cunningham revealed Cunningham had been "caught with [marijuana]
twice" before. (R., Vol.I, p.186, Ls.22-23.)
Cunningham complains "[m]uch of the testimony in support of the warrant
was unsubstantiated hearsay upon hearsay." (Appellant's brief, p.6.) Hearsay is
permissible in applications for search warrants if the veracity of such hearsay can
be ascertained.

State v. Harper, 152 Idaho 93, 98, 266 P.3d 1198, 1203 (Ct.

App. 2011) ("It is well settled that hearsay information may be included in an
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affidavit in support of probable cause providing that there is a substantial basis
for crediting the hearsay." (citation omitted).)

Cunningham's claim that law

enforcement failed to provide a nexus to the residence searched also fails. It is
apparent from the testimony of the detectives that law enforcement had reason to
believe that at a minimum someone in Cunningham's apartment was smoking
marijuana.

Further, law enforcement had reliable information that someone in

Cunningham's apartment was potentially engaged in the distribution of marijuana
based on the statements of the neighbor informant. Harper, 152 Idaho at 99,
266 P.3d at1204 ("where the information has come from a 'citizen informant,'
disclosure of the person's name and address will ordinarily be sufficient to show
the informant's veracity and reliability." (citation omitted)).
Based on the totality of the circumstances present before the magistrate
court, there was sufficient evidence to support a practical, common-sense
decision that there was a fair probability contraband or evidence of a crime would
be found in Cunningham's apartment.

Cunningham has failed to meet his

burden of establishing that the testimony presented was inadequate to support
the magistrate's finding of probable cause and the issuance of a warrant based
upon that determination.
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CONCLUSION
The state respectfully requests this Court affirm Cunningham's convictions
for possession of marijuana and possession of paraphernalia.
DATED this 1st day of May 2

I HEREBY CERTIFY that on this 1st day of May 2014, I caused two
and correct copies of the foregoing BRIEF OF RESPONDENT to be placed in the
United States mail, postage prepaid, addressed to:
VAL THORNTON
Thornton Law Office ,
4685 Upper Pack Riv r Rd.
Sandpoint, ID 83864
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